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MEMORANDUM 

TO: Ontario Veterinary Medical Association 

FROM: Dale & Lessmann LLP (Jordan Morelli and Jeffrey Hoffman) 

DATE: March 24, 2020 

SUBJECT: COVID-19 Employee Layoff Guidance  

 
COVID-19 has presented a series of unique and unprecedented challenges for employers facing a 
catastrophic downturn in their business. Employers will have to decide whether they are going to 
attempt to weather the storm or proceed with other options or strategies to offset the loss of 
revenue.  

We have prepared the following guidance under the assumption that an employer does not have 
employment agreements with their employees. In the event that employment agreements exist, we 
should be consulted to review and determine whether those agreements allow for the temporary 
layoff of employees or whether they should be amended accordingly.  

Prior to proceeding, we strongly advise that you obtain legal advice as the following may result 
in constructive dismissal claim(s).  

1. Layoffs – General 

Where an employer lays off its employees, employees can take the position that they have 
been constructively dismissed from their employment and demand pay in lieu of reasonable 
notice, inclusive of statutory notice, unless there is a contract of employment between the 
employer and the employee that permits layoffs to take place. Employees who take the 
position that they have been constructively dismissed will end their employment and not 
have a right to be recalled.  For this reason, it is first appropriate to consider whether other 
options are available to help mitigate lost revenue, such as the following:  

a) a voluntary salary reduction agreed to by all employees; 

b) application for the temporary wage subsidy for small businesses introduced by the 
Government of Canada; 

c) work sharing arrangements;  

d) consented changes to employment contracts (verbal or written);  

e) deferral of income tax balance and instalment payment deadlines; or 

f) Business Development Bank of Canada (BDC) support program. 
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Practice owners are advised to consider these alternatives before making a decision to lay 
off staff.  At the time of writing, practices are not being forced to close by the Province. It 
is reasonable to expect that revenues will return upon the conclusion of the crisis, and courts 
may therefore be less forgiving than with other industries when reviewing a layoff decision. 
Courts will reasonably expect an employer to have taken all alternative action to avoid a 
layoff situation.  

In the event that such alternatives are not effective to mitigate losses, the employer may be 
forced to consider laying off employees. As previously mentioned, without a written 
employment agreement permitting a layoff to occur, an employee may take the position 
that they have been constructively dismissed from their employment, in effect ending their 
employment and not have a right to be recalled.   

In these uncertain times, with no other (or few other) employment opportunities available, 
it is reasonable to expect that most (but not all) employees will not take this position but 
will instead take a wait and see approach. Still, there is a risk that in laying off an 
employee without the contractual right to do so, that he or she will seek damages for 
wrongful dismissal. 

2. Layoffs versus Leaves of Absence 

A layoff is not the same as a leave of absence. New amendments to the Employment 
Standards Act, 2000 (the “ESA”) were passed and received Royal Assent on March 19, 
2020 – The Employment Standards Amendment Act (Infectious Disease Emergencies), 
2020 provides for unpaid leave of absence for the COVID-19 related absences described 
in the Act. These amendments protect jobs, but don’t provide for payments to be made 
during a leave period. In other words, you cannot fire an employee if they are: 

a) on an unpaid leave of absence for any of the reasons set out in the amendments, 
including that the employee is under medical investigation, supervision or 
treatment;  

b) in quarantine or isolation;  

c) providing care or support to another individual; or  

d) are affected by travel restrictions.  

These measures are retroactive to January 25, 2020, the date that the first presumptive 
COVID-19 case was confirmed in Ontario. They will remain in place until COVID-19 is 
defeated. 

There is no need to layoff an employee who is already on an unpaid leave of absence, be it 
under this new legislation or one of the existing list of eligible leaves permitted by the ESA, 
including pregnancy and parental leave. 
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https://news.ontario.ca/opo/en/2020/03/employment-standards-amendment-act-
infectious-disease-emergencies-2020.html 

3. Temporary Layoffs 

A “temporary layoff” is defined under the ESA as: 

(a) a lay-off of not more than 13 weeks in any period of 20 consecutive weeks; 

(b) a lay-off of more than 13 weeks in any period of 20 consecutive weeks, if the lay-
off is less than 35 weeks in any period of 52 consecutive weeks and one of the 
following apply: 

(i) the employee continues to receive substantial payments from the employer; 

(ii) the employer continues to make payments for the benefit of the employee 
under a legitimate retirement or pension plan or a legitimate group or 
employee insurance plan; 

(iii) the employee receives supplementary unemployment benefits; 

(iv) the employee is employed elsewhere during the lay-off and would be 
entitled to receive supplementary unemployment benefits if that were not 
so; 

(v) the employer recalls the employee within the time approved by the Director 
of Employment Standards at the Ministry of Ministry of Labour, Training 
and Skills Development, or 

(vi) in the case of an employee who is not represented by a trade union, the 
employer recalls the employee within the time set out in an agreement 
between the employer and the employee. 

It remains to be seen if the provincial government will amend this legislation to extend the 
length of the temporary layoff period in light of the COVID-19 pandemic. Much will 
depend on the length of time that it takes to end the crisis. 

4. When a Temporary Layoff becomes a Termination of Employment 

In Ontario, if an employee is not recalled within the temporary layoff period described 
above, then they are deemed to be terminated from their employment with the result 
that they are entitled to receive pay in lieu of reasonable notice, an amount that is usually 
measured in weeks or months of pay and that is calculated based on an employee’s age, 
length of service, remuneration, character of employment (i.e. technical, administrative, 
clerical) and the availability of like employment in light of the employee’s education and 
training. Legal advice should be sought in order to determine the amount payable. Statutory 
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payments must be made, including termination pay and, where the employer’s annual 
payroll is in excess of $2.5 million and the employee has 5 or more years of service, 
severance pay. Payments in lieu of reasonable notice are inclusive of these statutory 
payments.  Where a contract of employment sets out the amount to be paid to an employee 
on termination of employment, the terms of the contract will prevail, so long as they are 
the same as or greater than the minimum statutory payments that are required to be made. 
Entitlements such as benefits must be maintained for the statutory notice period and 
vacation pay must be paid in respect of the amounts paid during the statutory notice period. 

5. Termination Date and Length of Employment 

Section 56(5) of the ESA provides that where a termination is triggered because of a lay-
off that exceeds a period of temporary lay-off, the employment is deemed to have been 
terminated on the first day of the lay-off. 

Employees are entitled to receive statutory payments where they have been employed for 
three months or more by his or her employer. 

All time spent in an employer-employee relationship will count toward the three-month 
eligibility requirement. As long as there is no clear termination of the employment 
relationship, periods of inactive employment (such as lay-off, leave or sick time) must be 
included as periods of time during which an employee is continuously employed. 

6. Public Holiday Pay 

The ESA provides that where an employee is on a pregnancy leave, parental leave, or lay-
off when a public holiday falls, and it falls on a day that is not ordinarily a working day for 
that employee, the employee is entitled only to public holiday pay for the holiday, rather 
than to the substitute day with public holiday pay. 

7. Notice of Layoff 

In order to layoff an employee, an employer must provide them with: 

a) written notice of the layoff, including the effective date of the layoff; and  

b) a Record of Employment or “ROE”.  

The notice can be delivered by hand, by mail addressed to the person’s last known 
residential address using any method of mail delivery that permits the delivery to be 
verified, by courier; by e-mail if the person is equipped to receive the e-mail, or by leaving 
the document in a sealed envelope addressed to the person with an individual who appears 
to be at least 16 years of age at the person’s last known residential address. The envelope 
ought to be marked “Personal and Confidential.”  There is no particular form to the notice. 
An example letter has been enclosed with this memorandum as Schedule “A”. 
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8. Record of Employment 

An employer must issue the ROE every time there is an interruption in an employee’s 
earnings, and a layoff is one of those occasions. If you file the ROE electronically, then 
you will have 5 calendar days after the end of the pay period in which the employees’ 
interruption of earnings occurs to issue the ROE (5 days after an interruption in earnings if 
filing a paper ROE) so that those who are eligible to apply for EI or other benefits may do 
so.  At present, it appears that Service Canada will waive the waiting period only if the 
employee is ill, injured or under quarantine.  

When completing the ROEs use Code A (Shortage of Work or Layoff) in Block 16 of the 
ROE form. 

 

DISCLAIMER: THIS MEMORANDUM WAS PREPARED FOR THE ONTARIO 
VETERINARY MEDICAL ASSOCIATION BY DALE & LESSMANN LLP. USE OF THIS 
DOCUMENT DOES NOT CREATE A SOLICITOR CLIENT RELATIONSHIP BETWEEN 
ANY VETERINARY PRACTICE, COMPANY, PROFESSIONAL CORPORATION OR 
INDIVIDUAL AND DALE & LESSMANN LLP. PRACTICE OWNERS AND MANAGERS 
ARE STRONGLY ENCOURAGED TO SEEK LEGAL ADVICE PRIOR TO LAYING OFF AN 
EMPLOYEE AS THERE MAY BE ALTERNATIVES AND IT MAY RESULT IN 
CONSTRUCTIVE DISMISSAL CLAIMS. TO OBTAIN LEGAL ADVICE, IT IS SUGGESTED 
THAT YOU CONTACT THE AUTHOR, JORDAN MORELLI AT DALE & LESSMANN 
LLP, AS FOLLOWS: 

TELEPHONE: 416-369-3813 

E-MAIL: JMORELLI@DALELESSMANN.COM 

 

mailto:JMORELLI@DALELESSMANN.COM

	1. Layoffs – General
	Where an employer lays off its employees, employees can take the position that they have been constructively dismissed from their employment and demand pay in lieu of reasonable notice, inclusive of statutory notice, unless there is a contract of empl...
	a) a voluntary salary reduction agreed to by all employees;
	b) application for the temporary wage subsidy for small businesses introduced by the Government of Canada;
	c) work sharing arrangements;
	d) consented changes to employment contracts (verbal or written);
	e) deferral of income tax balance and instalment payment deadlines; or
	f) Business Development Bank of Canada (BDC) support program.
	Practice owners are advised to consider these alternatives before making a decision to lay off staff.  At the time of writing, practices are not being forced to close by the Province. It is reasonable to expect that revenues will return upon the concl...
	In the event that such alternatives are not effective to mitigate losses, the employer may be forced to consider laying off employees. As previously mentioned, without a written employment agreement permitting a layoff to occur, an employee may take t...
	In these uncertain times, with no other (or few other) employment opportunities available, it is reasonable to expect that most (but not all) employees will not take this position but will instead take a wait and see approach. Still, there is a risk t...
	2. Layoffs versus Leaves of Absence
	A layoff is not the same as a leave of absence. New amendments to the Employment Standards Act, 2000 (the “ESA”) were passed and received Royal Assent on March 19, 2020 – The Employment Standards Amendment Act (Infectious Disease Emergencies), 2020 pr...
	a) on an unpaid leave of absence for any of the reasons set out in the amendments, including that the employee is under medical investigation, supervision or treatment;
	b) in quarantine or isolation;
	c) providing care or support to another individual; or
	d) are affected by travel restrictions.
	These measures are retroactive to January 25, 2020, the date that the first presumptive COVID-19 case was confirmed in Ontario. They will remain in place until COVID-19 is defeated.
	There is no need to layoff an employee who is already on an unpaid leave of absence, be it under this new legislation or one of the existing list of eligible leaves permitted by the ESA, including pregnancy and parental leave.
	https://news.ontario.ca/opo/en/2020/03/employment-standards-amendment-act-infectious-disease-emergencies-2020.html
	3. Temporary Layoffs
	A “temporary layoff” is defined under the ESA as:
	(a) a lay-off of not more than 13 weeks in any period of 20 consecutive weeks;
	(b) a lay-off of more than 13 weeks in any period of 20 consecutive weeks, if the lay-off is less than 35 weeks in any period of 52 consecutive weeks and one of the following apply:
	(i) the employee continues to receive substantial payments from the employer;
	(ii) the employer continues to make payments for the benefit of the employee under a legitimate retirement or pension plan or a legitimate group or employee insurance plan;
	(iii) the employee receives supplementary unemployment benefits;
	(iv) the employee is employed elsewhere during the lay-off and would be entitled to receive supplementary unemployment benefits if that were not so;
	(v) the employer recalls the employee within the time approved by the Director of Employment Standards at the Ministry of Ministry of Labour, Training and Skills Development, or
	(vi) in the case of an employee who is not represented by a trade union, the employer recalls the employee within the time set out in an agreement between the employer and the employee.


	It remains to be seen if the provincial government will amend this legislation to extend the length of the temporary layoff period in light of the COVID-19 pandemic. Much will depend on the length of time that it takes to end the crisis.
	4. When a Temporary Layoff becomes a Termination of Employment
	In Ontario, if an employee is not recalled within the temporary layoff period described above, then they are deemed to be terminated from their employment with the result that they are entitled to receive pay in lieu of reasonable notice, an amount th...
	5. Termination Date and Length of Employment
	Section 56(5) of the ESA provides that where a termination is triggered because of a lay-off that exceeds a period of temporary lay-off, the employment is deemed to have been terminated on the first day of the lay-off.
	Employees are entitled to receive statutory payments where they have been employed for three months or more by his or her employer.
	All time spent in an employer-employee relationship will count toward the three-month eligibility requirement. As long as there is no clear termination of the employment relationship, periods of inactive employment (such as lay-off, leave or sick time...
	6. Public Holiday Pay
	The ESA provides that where an employee is on a pregnancy leave, parental leave, or lay-off when a public holiday falls, and it falls on a day that is not ordinarily a working day for that employee, the employee is entitled only to public holiday pay ...
	7. Notice of Layoff
	In order to layoff an employee, an employer must provide them with:
	a) written notice of the layoff, including the effective date of the layoff; and
	b) a Record of Employment or “ROE”.
	The notice can be delivered by hand, by mail addressed to the person’s last known residential address using any method of mail delivery that permits the delivery to be verified, by courier; by e-mail if the person is equipped to receive the e-mail, or...

	8. Record of Employment
	An employer must issue the ROE every time there is an interruption in an employee’s earnings, and a layoff is one of those occasions. If you file the ROE electronically, then you will have 5 calendar days after the end of the pay period in which the e...
	When completing the ROEs use Code A (Shortage of Work or Layoff) in Block 16 of the ROE form.
	DISCLAIMER: THIS MEMORANDUM WAS PREPARED FOR THE ONTARIO VETERINARY MEDICAL ASSOCIATION BY DALE & LESSMANN LLP. USE OF THIS DOCUMENT DOES NOT CREATE A SOLICITOR CLIENT RELATIONSHIP BETWEEN ANY VETERINARY PRACTICE, COMPANY, PROFESSIONAL CORPORATION OR ...
	TELEPHONE: 416-369-3813
	E-MAIL: JMORELLI@DALELESSMANN.COM

